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ORDER

Pursuant to S.C. Code Ann. $ 1-23-650 (Supp. 201 8), the Administrative Law Court hereby
adopts the attached amendments to its Rules of Procedure.
These amendments shall be submitted to the General Assembly as provided by S.C. Code
and Art. V, $4A of the South Carolina Constitution and shall be effective ninety
days after subrnission, unless disapproved.

Am. $ l-23-650

A,r'D IT IS SO ORDERED.
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Phitlip Lenski
Administrative Law Judge
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2019 Proposed Amendments
ALC Rules

Amend Rule

1.

1

of Procedure

to delete part of the second sentence

as

follows:

Authority and Applicability. The promulgation ofthese Rules
51-23-650 (1975) (as amended)

is

authorized by

S.C. Code Ann

by due proeess under the South €arelina er United States Censtitutiens. As provided in

S.C.

Code Ann. 5 1-23-650(C), these Rules apply exclusively in all proceedings before the
Administrative Law Court. These Rules should be cited "SCALC Rule

Amend Rule 2(E) to refer only to the statutory definition of contested case

2.

Definitions.

E.

Contested Case

is

defined in Section 1-23-505. lt

is a €ase

fer whi€h a hearing

is eendu€ted

Amend Rule 4(C) to require that documents submitted to the Court be printed only on one side of a sheet

of

pa

per:

4.

Filing.

c

Paper Size. All papers filed with the Court shall be on letter-size (8% by 11 inches)
paper. Exhibits or copies of exhibits in their original form which exceed that size

shall be reduced by photocopying or otherwise to letter-size so long as such
documents rema in leg ible after reduction. All o a ers filed with the Court m ust be
printed o nl on one side of a oaee. u nless the document exce eds 30 papes

Amend Rule 5 to add a provision that the date of an e-mail by the Court is the date of service:

5.

Service. Any document filed with the Court shall be served upon all partiestothe proceedlng.
Service shall be made upon counsel if the party is represented, or if there is no counsel, upon
the party. Service shall be made by delivery, by mail to the last known address, or as
otherwise approved by the Court through administrative order. Service is deemed complete
upon mailinS. Service that complies with Rule 5(b)(1), SCRCP, also shall satisfy this Rule. A
party who furnishes an e-mail address to the Court consents to the service of documents
issued by the Court via e-mail, and the date of the e-mail is the date of service.
1

Amend Rule 6(4) to provide that documents filed with the Court must not be stapled or bound:

6.
A.

Documents Filed with the Court.
Content of Documents. The clerk of the Court shall assign a docket number to each case.
All documents filed with the Court shall be signed and contain:

L.

a caption setting forth the title of the

case and

a brief description of

the

document;

2,
3.

the case docket number assigned by the Court;

the name, address, telephone number and e-mail address of the person who
prepa red the document.

Documents filed with the Court must not be stapled or bound toeether except with
removable clio.

a

Amend Rule 8 to add a provision concerning requests for protection and to provide that the rule applies

to all proceedings:
8.

Right of Parties to Participate.

A.

Parties and Their Representatives. Parties in a eentested-ease proceeding before
he Court have the right to participate or to be represented in all hearings or pre-

hearing conferences related to their case. Any party may be represented by an
attorney admitted to practice, either permanently or pro hac vice. No one shall
be permitted to represent a party where such representa on would constitute
the unauthorized practice of law. Any party which is not a natural person must
be represented by an attorney. However, in cases arising under the Occupational
Safety and Health Act, a partnership, corporation, or other business entity may

be represented by an officer or employee. A party proceeding without legal
representation shall remain fully responsible for compliance with these Rules and
the Admlnistrative Procedures Act. This Rule sha ll not be construed to permit law
student practice except to the extent authorized by Rule 401 of the South
Ca rolina Appellate Court Rules.
B

Notice of Appearance. After a case is assigned to an adm inistrative law judge, a n
attorney or other person authorized to represent a party pursuant to this rule
must file a notice of appearance with the presiding administrative law judge
within ten days of being retained or authorized to represent the party.

c

Motion to Withdraw from Representation. An attorney or other person
authorized to represent a party pursuant to these Rules must file
to withdraw from representation.

D.

Request for Protection. An atto

a

written motion

or other person a uthorized to represent a
o art VO ursuant to these Rules who wishes to receive p rotection from the Court
from having a case set for hearin g on certain date s must file a separate written
2

rn eV

request for protection with the assisned iudge in each case the attornev or other
representative has docketed with the Court.

Amend Rule 11(C) to provide that all cases filed under the Revenue Procedures Act, not just county tax
cases, must be filed within thirty days of the date the written decision was mailed:

11.

Request for a Contested Case Hearing.

c

Time for Filing. Unless otherwlse provided by statute, a request must be filed
and served within thirty (30) days after actual or constructive notice of the
agency's determination. ln €eunty tax matters and €ases arising under the Seteff

ffiisi€€-

However, if the requesting party has not
received actual or constructive notice of the agency's determination within thirty
days of its issuance, no request shall be filed more than ninety (90) days after the
date of the issuance of the order or determination unless the administratlve law
judge assigned to the case finds that substantial cause exists for allowing the filing
beyond the ninety (90) day period.

Amend Rule 19(A) to clarify that the time for responding to motions and the time for submitting a reply
to the response runs from the date of service:

19.

Motions.

A.

Content and Filing. All pre-hearing motions shall be written, contain the caption of the case and
the title of the motion, the contested case docket number assigned by the court and the name and
address of the person preparing it. Themotionshall alsostatethegroundsforreliefandthereliefsought.
Except as provided in Rule 20, all motions shall be filed not later than thirty (30) days before the hearing
date, unless otherwise ordered by the administrative law judge. Any party may file a written response to
the motion within ten (10) days of the filing service of the motion un less the time is extended or shortened
by the adm in istrative law judge. Any party may file a written reply within five (5) days of the filing service
of a response, unless otherwise ordered by the administrative law judge.

Amend Ruie 21(A) to delete the reference to Section 7-23-320, which no longer applies to proceedings
before the ALC:

2L.

Discovery.
A.

ln General. Discovery shall be available as++€+i@
fl005H€s-€#€fld€d)r-€rd as provided under these rules. Discovery shall be
conducted according to the procedures in Rules 26-37, SCRCP, except that only
the standard interrogatories provided by SCRCP 33(b), as applicable to the
pending contested case, are permitted; there shall be no more than three (3)

depositions per party under Rule 30,SCRCP; and no more than ten (10) requests
to admit per party, including subparts under Rule 36, SCRCP. U n less otherwise
provided bv law, All fdiscovery shall be completed within 90 days of the date of

the Notice of Assignment. Upon motion for good cause shown or upon his own
motion, discovery may be expanded or curtailed by the administrative law judge.

Amend Rules 25 and 26 to provide that the South Carolina
and admissibility in proceedings before the Court:

25.

Ru

les of Evidence govern questions of evidence

Evidence,

A

geve+nieg{tetute. S,€, eede Ann, 5t 23 339 (2005)
Caro lina Rules

of

Evi ence shall

(as amended) The South

govern questions of evidence

&

in the reeerd,

@
C

aw, fa€t aBd

expedited a nd the interests ef the

25.

pa

rties will net be preiudieed

su

bstantially, a ny

JReservedl Admksibili{y-ef€eesfi€n+s, The established rules ef evidenee as previded in

velsmin6us re€erds, or depositiens that are relevant and rnaterial,

Amend Rule 29(A) to delete Rule 29(A)(1), to renumber the remaining subparts of Rule 29(A), to delete
superfluous language, and to refer to Rule 103, scRE, regarding objections. Amend Rule 29(D) to delete
the last sentence.

29.
A.

Contested Case Hearings.

Order of Proceedings. The administrative law judge shall conduct the hearing in the
following manner:

th€-na+ure-€f+h€++€ ing,

(41f1

The parties shall be given an opportunity to briefly present opening statements
4

(+l2l

Parties shall present their evidence in the order determined by the administrative

law judge
eviden€e, all 6the

(4)131

the administrative law judge or the
examination. ln the discretion of the

Each witness shall be sworn or affirmed by

court reporter and be subject

to

administrative law judge, witnesses may be sequestered during the hearing.

{5)l4l

Parties have the right to introduce evidence on the points at issue and to crossexamine witnesses present at the hearing as necessary for a full and true
disclosure of the facts
.

{6)19

(;)jQ

(8{ll

All oblections to procedure, admission of evidence or any other matter shall be
timely made and stated on the record, in accordance with Rul e 103, SCRE
When all €f the parties and witnesses have been heard, the parties shall be given
the opportunity to present final arguments.
Briefs and prepesed firdings ef faet and eenelusiens ef law Proposed orders may

if served upon the
judge
law
administrative
shall be served at the same time and by the same
method on all parties. Briefs shall set ferth the fa€tual and legal p€sition ef the
be requested by the administrative law judge, and

D

Motion for Reconsideration. Any party may move for reconsideration of a final declsion
of an administrative law judge in a contested case to alter or amend the final decision,
subject to the grounds for relief set forth in Rule 59, SCRCP, as follows:

(1)

Within ten (10) days after notice of the order concluding the matter before the
administrative law judge, a party may move for reconsideration of the decision,
provided that a notice of appeal from the decision has not been filed. The
opposinB party may file a response to the motion within ten (10) days ofthe filing
of the motion.

12l

The administrative law judge shall act on the motion for reconsideration within
thirty (30) days after it is filed if an opposing party does not file a response or

within thirty (30) days after an opposing party files a response. lf no action is
taken by the administrative law judge within the applicable period, the inaction
shall be deemed a denial of the relief sought in the motion.
(3)

The filing of a motion for reconsideration shall not stay the order of the
administrative law judge or excuse or delay compliance wlth the order of the
adm inistrative law judge.

(4)

The time for appeal for all parties shall be stayed by a mely motion for
reconsideration and shall run from receipt of an order granting or denying such
motion, lf no order is filed regarding the motion, the time for appeal shall begin

5

to run thirty (30) days from the date the motion

is deemed denied pursuant to

subsection (D)(2).

frem a final deeisien ef an administrative law judge,

Amend Rule 36(4) to specify that, when a case is reassigned after the first notice of assignment is filed,
the time frame for filing the Record on Appeal runs from the date the initial notice of assignment was
filed.

36.

Record on Appeal.

A.

Time for Service and Filing. Within forty-five (45) days of the date of the notice of
assign ment to a n adm inistrative law judge, the agency with possession of the Record sha ll
file an original and one (1) electronic copy of the Record with the Court and serve one (1)
copy on each party to the appeal, unless the time for filing the Record is extended by the
Administrative Law Judge assigned to the appeal. ln appeals from decisions of the
Department of Employment and Workforce, the Department must file and serve the
Record within twenty (20) days of the date of the notice of assignment. ln preparing the
Record, the agency must comply with the provisions of Rule 6(B) regarding privacy
p rotection. The tim e for filine the Record on Aoo eal is not to lled ifthe case is subseo ue n t lv
reassigned to a nother administr ative law iudge and run from the date of th e initialnotice
of assiEnment.

Amend Rule 35(D) to add requirements for the content of the title page of the Record on Appeal:

36.
D.

Record on Appeal.

Title Page. The title page shall contain only the caption, the docket number, and the title
"Record on Apoea

1."

Amend Rule 40 to delete the last sentence

40.

opinion. The administrative law judge shall render a decision in a written order which
shall be served on all parties and filed wlth the clerk of the Court. The administrative law
judge may affirm any ruling, order or judgment upon any ground(s) appearing in the
Record and need not address a point which is manifestly without merit, Judicial review
of any decision of the Court shall be as provided in S,C. Code Ann. S1-23-610 (2005) (as
amended). Motions for rehearing may be allowed in the discretion of the presiding
administrative law judge. Any motion for rehearing must be filed within ten days of
receipt of the order. The time for appeal is stayed by a timely motion for rehearing and
runs from receipt of an order granting or denying the motion. A-m€+<}n+e++eh€€g+g-.i5

,sd€€,
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Amend Rule 59 to provide that motions filed in inmate appeals, other than motions to dismiss filed by the
agency, do not affect the time frames for filing the Record and briefs.

59.

Notice of Appeal. The notice of appeal from the final decision to be heard by the
Administrative Law court shall be filed with the court and a copy served on each party, including
the agency, within thirty (30) days of receipt of the decision from which the appeal is taken. The
notice shail be on the form prescribed by the court pursuant to Rule 57 and shall contain the
following information:

A.

B.

the name, address, SCDC number, and telephone number of the party requesting
the appeal, and the name, address, and telephone number of the attorney or
other authorized representative, if any, representing that party;

a brief factual basis for each expressly and speciflcally asserted constitutional
v io la

C.

tio n;

a copy of the final decision which is the subject of the appeal and the date
received;

D.

proof of service of the notice of appeal on all parties.

Any notice of appeal which is incomplete or not in compliance with this rule or Rule 71 will not be

assigned

to an administrative law judge until all required information is received and any

applicable filing fee is processed. within seventy (70) days of the date the case is assigned to an
Administrative Law Judge (date of assignment), the agency shall file the record with the court,

including a statement of the contents of the record, unless the time for filing the record is
extended by the Administrative Law Judge assigned to the appeal. Motions to extend the time
for filing the record will only be granted in exceptional circumstances. lf the agency files a motion
to dismiss the appeal prior to filing the record, such a motion shall stay the time for the agency to
prepare the transcript and file the record pending resolution of the motion. The time for filing
briefs shall likewise be stayed by the filing of a motion to dismiss. unless otherwise ordered, the
initial time frames for the filing of the record and briefs shall begin upon the resolution of the
motion by the court. The time frames shall run from the date of the order resolvlng the motion
rather than the date of assignment, without regard to any time which elapsed prior to the filing
of the motion. The filing of a motion other than a mo tio n to dismiss shal I not stav anV time limits
imposed bv these Rules

Amend Rule 60 to add subpart D, regarding multiple briefs filed by an appellant:

50.
A

Briefs.

Time for Filing Briefs. unless otherwise ordered or stayed by the operation of Rule 59,
the party first noticing the appeal shall file an initial 6rigin€+ brief within ninety (90) days

after the date of assignment. Within one hundred ten (1j.0) days after the date of
assignment, the respondent shall file an e+.igina{ brief in response. A reply brief may be
7

filed within one hundred twenty (120) days after the date of assignment. The initial
prineiBal briefs shall not exceed ten (10) pages and the reply brief shall not exceed five (5)
pages. Motions to extend the time for filing briefs will only be granted in exceptional
circumsta nces.
B

Content of Brief. Each brief shall contain:

(1)

Statement of the lssues on Appeal. A statement of each of the issues presented
for review. The statement shall be concise and direct as to each issue and may
be stated in question form. Broad general statements may be disregarded by the
Court. Ordinarily, no point will be considered that is not set forth in the statement
of issues on a ppea l.

12)

Statement of the Case. The statement shall contain a concise history of the
proceedings, insofar as necessary to an understanding of the appeal. The
statement shall not contain contested matters and shall contain as a minimum,
the following information: the date of commencement of the action; the nature
of the action; the nature of the defense or response; the date and nature of the
agency action a ppea led from; the date of service of the notice of a ppea l; the date
of and description of any orders or proceedings in the agency as may have
affected the a ppea l, or may throw light upon the questions involved in the a ppeal.
Any matters stated or alleged in a party's statement shall be binding on that party.

(3)

Argument. The brief shall be divided into as many parts as there are issues to be
argued, and each such part shall bear an appropriate caption, followed by a
discussion and citation of authority. A party may also include a separate
statement of facts relevant to the issues presented for review, with reference to
the record on appeal, which may include contested matters and summarize that
party's contentions. Any facts stated or alleged in a party,s argument shall be
binding on that party.

(4)

Conclusion. A short conclusion stating the precise relief requested.

(5)

ProofofService. Proof of service of the brief on all parties of record.

c

service of Brief' At the time of filing the brief with the court, one copy of the brief and
any appendix shall be served on each party to the appeal.

D.

M Iti le Briefs. Onlv one i nitialbrief and

plv brief will be co nsidered bv t he court unless
the court, uOon motion, has allow e d the filins of an additional brief

8
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